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MINERAL RIGHTS FOR ALASKA HOMESTEADERS 


WEDNESDAY, MAY 25, 1960 


U.S. SENATE, 
SuBCOMM!TTEE ON Pusiic LANDs OF THE COMMITTEE ON 
INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met pursuant to call, at 10:30 a.m. in room 3112, 
Senate Oflice Building, Senator Pp: ul S. Lusk presiding. 

Present : Senators Lusk, Gruening, Long, Dworshak, and Allott. 

Also present: Richard L. Callaghan, staff director, and Jerry A. 
O'Callaghan, legislative assistant to Senator O’Mahoney. 

Senator Lusk. The subcommittee will be in order. 

This is an open hearing of the Subcommittee on Public Lands of 
the Senate Committee on Interior and Insular Affairs. Senator 
O'Mahoney is chairman of the subcommittee, but has designated me 
toact as chairman at this hearing. 

The hearing has to do with S. 1670, which is generally a bill to 
authorize the Secretary of the Interior to quitclaim the oil and gas 
rights of the Federal Government. to a number of persons who have 
acquired or attempted to acquire homestead rights in Alaska. 

There was a previous hearing in W ashington on June 9, 1959, at 
which Senator Gruening acted as chairman, and another hearing at 
Anchorage, Alaska, on October 28, 1959, at which, again, Senator 
Gruening acted as chairman. 

Senator Gruening is re: ally a good deal more familiar with the facts 
of the matter, so I will ask him first, before the witnesses testify, to 
make a statement. 


STATEMENT OF HON. ERNEST GRUENING, A U.S. SENATOR FROM 
THE STATE OF ALASKA 


Senator GruENING. Mr. Chairman, I do desire to make a brief in- 
troductory statement. 

There is, as you know, a considerable record on this bill, and the 
hearings to date have been pr inted and are in two parts. I call your 
attention particularly, Mr. Chairman and members of the subcommit- 
tee, to the title of the bill, which is a bill to do equity to a small group 
of homesteaders in Alaska by quitclaiming oil and gas rights to them. 

The issue involved is simply a question of doing equity. My inter- 
est in the matter began some time ago. In the fall of 1958, when the 
Secretary of the Interior was in Alaska, he stated publicly that he was 
in favor of doing everything that could be done, including the enact- 
ment of remedial legislation, to see that these homesteaders received 
their rights. 
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I determined then that in January, if legislation were needed, | 


would introduce such legislation. I did so, and this is the bill, S. 167, , 


before this subcommittee at this moment. 

You can imagine my surprise, however, Mr. Chairman, when the 
Secretary of the Interior opposed the passage of this bill unleg 
amended in such a way as practically to nullify it. 

At the outset, let me reassure this subcommittee the enactment of 
S. 1670 would create no precedent. Homesteading in Alaska, as the 
record shows, is carried on in a manner different from the manner jy 
which it is carried on in the other Western States. There are differen; 
ground rules. 
~ Inthe other Western States the land is first withdrawn from all ug, 
classified as to the type of land and the use to which it can be put, and 
then it is permitted to be entered for those uses. It is not so iy 
Alaska. 

There the land homestead entries were permitted even before , 
request was made of the Geological Survey as to the classification of 
the land. In some cases, such requests to the Geological Survey were 
not made until a request for final patent was made. In other cases, 
shortly after the entry was permitted, the Geological Survey was 
requested to classify the land. 

In the cases involved in this bill, such inquiries, when made in 
connection with homestead entries, received the reply that the land 
was not prospectively valuable for oil or gas. It was not until after 
these homesteaders had been on the land for years, had invested many, 
many thousands of dollars in building up and developing the home. 
steads, when they were well on their way to completing the homestead 
requirements, that in connection with a request for final patents they 
received word that the Geological Survey had changed the rules, — 

These homesteaders then found that the Geological Survey, an 
agency within the Department of the Interior, had secretly reclassi- 
fied all sedimentary lands in the United States as prospectively valu- 
able for oil and gas. 

Having done this on the basis of the same information available 
to them a few years ago, when years before, when they had classified 
the same lands as not prospectively valuable for oil and gas, the off- 
cials of the Geological Survey boldly stamped the classification as not 
for public inspection, and yet required the homesteaders to disprove 
their findings, which they were not allowed to see. 

The record in this case shows clearly that various officials in the 
Bureau of Land Management gave these homesteaders misinforma- 
tion upon which they relied and which seriously prejudiced their 
rights and left them in their present inequitable position. 

In that connection, I call the attention of the subcommittee to its 
recent action with respect to S. 1401 relating to settlers on desert land 
where similar misinformation or analogous misinformation by the 
same agency had been given to those settlers and this subcommittee 
acted to right the injustices which had resulted. 

The testimony so far introduced indicates that the equities of the 
homesteaders involved are not equal. Accordingly, I am offering an 
amendment to S. 1670. 

I will introduce this amendment into the record and read it pres- 
ently. If these amendments are adopted, the Secretary of the Interior 
will be able to do equity as between these homesteaders. 
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I think the nature of these amendments is self-evident. In general, 
they try to rectify injustices created by the circumstances that I have 
detailed, when homesteaders, acting in good faith, were misinformed, 
or otherwise misled, and trying to separate these categories of home- 
steaders so that an equitable solution may be found for them. 

Senator Lusk. Do you wish to read it, Senator Gruening? 

Senator GRuENING. I will be glad to. 


1. On page 1, line 11, strike the period, insert a comma in lieu thereof, and 
add the following : 
“in all cases Where— 

“(1) An entryman has made an investment of capital and labor exceeding 
$1,000 in value, such investment having been made for the purpose of com- 
pliance with the requirements of the Alaska Homestead Law of May 14, 1898 
(30 Stat. 409, as amended) ; and, 

(2) the failure of such entryman to complete all of the requirements for 
final patent of the Alaska Homestead Law by July 23, 1957, was due to— 

“(a) circumstances beyond the control of such entryman; or 

“(b) reliance upon erroneous information supplied to such entry- 
man or his representatives by the Department of the Interior or by 
officials or agencies of such Department; or 

“(e) delay in submission of final proof where all requirements other 
than length of residence were met and the delay was occasioned solely 
by intent to complete residence requirements prior to submission; or 

“(d) the order of the Department of the Interior of March 30, 1956, 
suspending the disposition by lease or otherwise or the granting of any 
use of lands in fish and wildlife refuges; or 

“(3) (a) no report had been obtained from the Geological Survey 
prior to or at the time homestead entry was allowed with respect to 
whether the homestead entered might be valuable for oil or gas, or was 
oil or gas in character, or was prospectively valuable for gas or oil; or 

“(b) where the Geological Survey report obtained in connection with 
the entry on the homestead was that the land was not prospectively valu- 
able for gas or oil. 

“Sec. 2. In all cases requiring a determination as to whether homestead lands 
might have been found to be valuable for oil or gas or were oil and gas in charac- 
ter or were prospectively valuable for gas or oil, such determinations shall be 
established with respect to the specific homestead in question and the burden of 
proof shall be upon the United States, notwithstanding contrary provisions of 
law or regulations of the Department of the Interior. 

“Sec. 3. The Secretary of the Interior shall issue regulations and procedures 
for the abjudication of claims to mineral rights by homestead entrymen pursuant 
to provisions of this Act: Provided that, such regulations and procedures shall 
require a hearing upon the claims presented and such hearings shall be conducted 
in accordance with the provisions of the Administrative Procedures Act (Act of 
June 11, 1946, 60 Stat. 241).” 

2. Renumber section 2 on page 2 as section 4. 


That is the situation as I now see it. The chairman of the subcom- 
mittee requested that certain officials from the Bureau of Land Man- 
agement in Alaska come down here so that some of these matters might 
be clarified by questions and answers. 

Mr. Catzacuan. Mr. Chairman, Mr. Hochmuth, the lands staff offi- 
cer of the Bureau of Land Management, is here to present the Depart- 
ment’s viewpoint, with two officials, Mr. Anderson and Mr. Zimmer- 
man, from the Anchorage office, as well as two officials from the Geo- 
logical Survey, Mr. Paulus and Mr. Miller, in the event there are ques- 
tions that they can respond to. 

Senator Gruentna. I am glad they are here. The Department 
ought to be able to present the information that is necessary. 

enator Lusk. Mr. Hochmuth, will you come forward, please ? 
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STATEMENT OF HAROLD R. HOCHMUTH, LANDS OFFICER, BUREAy | 


OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR; ac. | 


COMPANIED BY ROBERT McCARTHY, LANDS OFFICER; FREp. 
ERICK FISHMAN, ADJUDICATOR; IRVING W. ANDERSON Ayp 
DALE E. ZIMMERMAN, SUPERVISORS, LAND LAW EXAMINER, 
ANCHORAGE, ALASKA; GEORGE PAULUS, ASSISTANT TO CHIEF, 
CONSERVATION DIVISION, GEOLOGICAL SURVEY; AND J. ¢, 
MILLER, CHIEF, BRANCH OF MINERAL CLASSIFICATION, GEo. 
LOGICAL SURVEY 


Mr. Hocumutn. Mr. Chairman, I have with me, briefly, for the in- 
formation of the committee, Mr. Robert McCarthy, my assistant, who 
is well briefed in the various facets of the law in this matter. As the 
Senator knows, the law is fairly extensive on it. 

Senator Grugentna. And fairly complicated, too. 

Mr. Hocumutn. Yes, sir. 

We are here, and we can make a brief statement, Mr. Chairman, to 
bring the committee up to date on how the law now stands as we un- 
derstand it, or, because there have been previous hearings on it, we 
can just appear for purposes of answering questions. 

Senator Lusk. Do you wish to present a statement first ? 

Mr. Hocumutn. I have only an informal statement to make, which 
should not take over 3 or 4 minutes to bring the situation up to date, 





S. 1670, and the controversy surrounding it, is a matter of separa- 
tion of the surface fee from the mineral fee on public lands of the 
United States in Alaska, entered by individuals under the homestead 
laws. 

The law on the matter is set out in the Department’s report of June 
18, 1959, but briefly that law is this: The homestead laws were not ap- 
plicable to Alaska until the passage of the act of May 14, 1898, as 
amended. However, this act prohibited passage of title to mineral 
Jands or coal lands. 

In other words, a homesteader could not get title on his homestead 
on mineral or coal lands. 

Senator Attorr. Did you say he could or could not ? 

Mr. Hocumoutnu. He could not. 

Senator Atiorr. That was under the 1898 act ? 

Mr. Hocumurn. Yes, sir. That act extended the homestead laws 
in the other States, in the Western States, to the Territory of Alaska. 

The act of March 8, 1922, permits homesteaders in Alaska on lands, 
coal, oil, and gas in character, permits homesteading on those lands at 
the patenting of the lands with an oil and gas reservation. 

In other words, from 1898 to 1922 homesteaders could not homestead 
on coal, oil, and gas lands. Then on March 8, 1922, the Congress said 
these lands may be permitted to be homesteaded if the United States 
will reserve the coal, oil, and gas if they are found to be coal, oil, and 
gas in character. 

Then to bring it down to date, the final determination on the 1922 
act 





Senator Lusk. If you will excuse me, I have a copy of a portion of 
the 1922 act. If you would like to look at it, Senator Allott, you may. 
Senator Atiorr. Thank you. 
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Senator Lusk. You may proceed. 

Mr. Hocumuru. So in the present circumstances, in the present sit- 
uation, when a homesteader enters on land in Alaska for purposes of 
acquiring the land under the homestead laws, at the time that he 
makes final acceptable proof—in other words, he comes to the De- 
partment of the Interior and says, “I have done all the compliances 
required of the law as of this date, required of me under the law,” at 
that time we determine, the Geological Survey determines at that date, 
whether on that date or prior to that date the land was known to be 
valuable for coal, oil, and gas. 

If it was valuable for the leasable minerals, then the patent cannot 
issue without a reservation to the United States of those minerals. 

This law in Alaska works precisely and exactly the way the same 
mineral laws and homestead laws work in the United States. This is 
the same procedure we have used in the other public-land States. 

Senator Auvorr. Is this procedure still applicable with respect to 

ublic lands generally in the United States? 

Mr. Hocumutn. Yes, sir. 

There is another act, an act of 1914, which makes the same laws ap- 
plicable. 

Senator Attorr. What about the act of 1918? Isn’t there a 1918 
act? 

Mr. Hocumutn. I will ask Mr. McCarthy. 

Mr. McCarruy. I do not recall that. 

Senator AtLorr. When was the initial Homestead Entry Act? 

Mr. Hocumutn. 1916, I believe. 

Mr. McCartuy. Do you mean the Stockraising Act? 

Senator Arnorr. Yes. 

Mr. McCartny. That was a special act in which all minerals were 
reserved to the United States. 

Senator AtLorr. When was that? 

Mr. McCarrny. 1916. 

Senator Atiorr. Thank you. 

Senator Gruentnc. At the hearing in Anchorage last fall, Mr. 
Beaser, my legislative assistant, asked : 

You say unfortunately the BLM may manage and dispose of lands in Alaska 
without prior classification unlike in the other 11 Western public-lands States. 
How does that difference come about? Is it regulation? Statutory or what? 

Senator ALtorr. What page are you on? 

Senator Grugenine. Page 1350 of part II. 

Mr. Hocumutnu. The reference, I believe, is made to a general stat- 
utory authority for classification of public lands in the public-land 
States other than Alaska. That is the Taylor Grazing Act, section 7 
of the Taylor Grazing Act, enacted in 1934. 

In the public-land States other than Alaska, land since that date, 
cannot be entered upon without first an application being made and a 
favorable classification made pursuant to that application. 

In Alaska it works both ways in this sense: On surveyed lands, a 
prospective homesteader may both make an application to the Bureau 
of Land Management, or he may enter on the land and settle there 
On unsurveyed land he just plain settles or squats, whatever you 
choose to term it, and then he can give us a notice that he has settled on 


43228—60—pt. 3——2 








314 ALASKAN HOMESTEADERS 


there for purposes of acquiring a homestead and then the laws begins 
to operate as to residence requirements, cultivation, and so on. 

Senator GruEnriNG. And that is not the case in the other States? 

Mr. Hocumurnu. That is not the case in the other States. 

I had just one or two more brief statements to make, Mr. Chairman, 

Essentially, what S. 1670 would do would be to grant to all home. 
stead entrymen in Alaska the oil and gas rights if the entries were 
valid and existing on July 23,1957. Next is what are the Department 
of the Interior views on this bill. 

The Department, in its report, does not object to the bill in its 
entirety. The Department feels that the bill is too broad in scope 
The Department admits in its report that thre may be a limited group 
of entrymen entitled to some relief. 

Senator Atiorr. Can you classify those? Upon what basis do you 
make that distinction ? 

Mr. Hocumurn. I was going to cover that, Senator. 

The basis for that limited relief was that it should be confined to 
those entrymen on the Kenai Peninsula alone who had complied with 
all of the homestead requirements prior to July 23, 1957. The basis 
for that, Senator, is this: That in 1956, pursuant to an agreement 
that the Secretary of the Interior made with the Bonner committee, 
that all oil and gas leasing on wildlife refuges would be suspended 
until such time as the Secretary made an agreement with the Bonner 
committee, and so, therefore, the homesteaders on the Kenai Peninsula 
who were inside the moose range, On a 6-mile strip inside the moose 
range, the Bureau of Land Management suspended action on issuing 
them final certificates and patents, suspended action for about 15 
months. 

This did not prevent the homestead entrymen from coming in and 
offering their final proof which, if good, would just have suspended 
for 15 months the issuance of their title. 

The Department feels that because of that action of suspension, 
some homestead entrymen may have been led to believe, why should 
they submit any evidence if the Department was not going to act on it 
for 15 months? Therefore, there may have been some of them who 
felt it was useless for them to submit their final proof. 

In the interim, in April of 1957, the Geological Survey classified 
substantial areas in the Kenai Peninsula as prospectively valuable for 
oil and gas which, therefore, if the entryman had not submitted his 
final proof prior to that time, he would then be required to waive the 
oil and gas, or we would be required to impress on his patent a reserva- 
tion to the United States of the oil and gas. 

The significance of the July 23, 1957, date, rather than the April 
1957 date, is the Department felt, and perhaps Mr. Gruening also 
felt, that at least at that time the person was on notice that there 
was possibility of oil and gas in this area, because the first well came 
in at that time and it was given wide publicity over Alaska. 

So that, wholly, Mr. Chairman, is the basic position of the Depart- 
ment. I think it gives the basic law and gives the basic requirements 
of Mr. Gruening’s bill. 

We now would be glad to answer any questions with any of the 
people we have here. 

Senator Gruenine. I gather, then, Mr. Hochmuth, that the differ- 
ence between our hope in this legislation and the Department is 4 
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matter of categories; that is, you have a certain group of homesteaders 
that you feel are entitled to heir rights, and that there are others who 
re not. 

; Mr. Hocumurn. The Department feels that this should not be 
applicable to all of Alaska. 

Senator GRUENING. Could you tell how many homesteaders in 
Alaska had valid and subsisting entries on their land on July 23, 
1957? Ithink that is the cutoff date. 

Mr. Hocumourn. If we get in a lot of Alaska details, may I be 

rmitted to bring Mr. Anderson and Mr. Zimmerman forward, who 
are officials in Alaska ? 

Senator Lusk. Very well. 

Mr. Hocumurtu. I think Mr. Zimmerman may have the data that 
you asked for, Senator; essentially I think it will be correct. It may 
bea few off, but essentially it will be correct. 

Senator Lusk. Will you state your name for the record ? 

Mr. ZIMMERMAN. Dale E. Zimmerman, adjudicator at the Anchor- 
age office. 

The figure that you asked for was compiled in the Anchorage office 
alittle over a year ago on the strength of your bill that was introduced, 
and the figure compiled at that time was 468. 

Senator ALLorr. 468 ? 

Mr. ZIMMERMAN. 468 homesteads that would be affected. 

Senator AtLorr. How would they be affected? Which way? 

Mr. ZimMeRMAN. They would receive their mineral rights. 

Senator GrueNntnG. You say 468. And the Department would be 
agreeable to having them receive it ? 

Mr. ZIMMERMAN. No, sir. 

Senator Gruenine. They would not? 

Mr. ZimMERMAN. Not that entire number; no, sir. Under S. 1670, 
prior to any proposed amendment by the Secretary. 

Senator Gruenine. Then the figure of 468 is the total number of 
homesteaders involved ? 

Mr. ZIMMERMAN. Yes, sir. 

Senator GrugeNING. Now, of that number, how many would qualify 
under the Department’s ideas for their oil and gas rights? 

Mr. ZIMMERMAN. Again, this figure was determined to be approxi- 
mately 42. 

Senator GRUENING. In other words, it would be less than 10 
percent ? 

Mr. Hocumutn. Mr. Chairman, may I interject one thing here? 
Both of these figures are estimates based on the number of homestead 
entries outstanding that we know of. That doesn’t mean that every 
one of those will come to final acceptable proof, to comply with the 
rd to get his title. If every one of them did, this is the probable 

ata. 

Senator GrueninG. In other words, you think about 42 would be 
eligible ? 

Mr. Hocumutu. The maximum under the Department’s proposal. 

Senator Lusk. Are those 42 all people who are in this wildlife 
refuge or are there others? 

Mr. Hocumutu. No, sir; they are not all in the wildlife refuge, 
and some of them were those who were not included in the 6-mile 
strip of the wildlife. They are lower down, below the Kasilof River. 
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Mr. ZimMeRMAN. Yes, sir. Of these 42, a portion are outside the 
area on the Kenai, a portion are within the 6-mile exception strip of 
the Kenai Moose Reservation. 

Senator Lusk. In other words, the 42 include some people who 
‘cannot be said to have been misled by the withdrawal of the lands 
into the wildlife refuge ? 

Mr. ZIMMERMAN. Yes, sir. 

Senator Lusx. But they would come within the broad language 
of the amendment suggested by the Secretary of the Interior? 

Mr. ZimMERMAN. Yes, sir. 

Senator Lusk. They are people who had fully complied with the 
homestead law but had failed to make final proof on July 23, 1957; 
is that correct ? 

Mr. ZimmerMAN. That is right. These 42 that are involved have 
all submitted final proofs, by the way, and there appears to be no 
doubt that their entries will culminate into patents eventually. 

The 468 total now are just applications or entries that were in 
effect at the time these figures were run, and are subject to continual 
erosion through relinquishments or cancellations. 

Senator Lusk. How recently before July 23, 1957, were some of 
the entries made in the larger number, the 400-some-odd ? 

Mr. ZimMeRMAN. Some of them were filed as early as 1953 or 1954, 
I believe. 

Senator Lusk. How late were some of them filed before July 23, 
1957 ? 

Mr. ZimmerMAN. Some were filed the day before on July 22. 

Senator Atrorr. But that is up to the day before the discovery 
of the oil? 

Mr. ZimMeRMAN. Yes, sir: that is right. That was the cutoff date. 

Senator Gruentna. I would like to ask Mr. Hochmuth or Mr. Zim- 
merman: Do you feel that legislation is necessary to secure rights for 
these 42? In other words, do you feel that that could not be done 
administratively by the Department ? 

Mr. Hocumutrn. Yes. I would see no way administratively they 
could do it, so long—and this is a question that I can go no further 
to answer—so long as the geological determination exists, that is, their 
classification. Administratively we could not do it. 

Senator Gruenina. Senator Allott, you are an expert on oil legis- 
lation. 

Senator Atxorr. I will have to disclaim that first. 

Senator GruentnG. Well, all right. Ofcourse, we would like to get 
equity for the largest number of homesteaders possible that would be 
entitled to it. But apparently we need legislation in any event to take 
care of even those whom the Department of the Interior feels were not 
treated equitably. 

That is the position of the Department; that you do need legislation 
in any event ? 

Senator Attorr. Well, in reading from your hearings, Senator, quot- 
ing from the letter from Secretary Seaton dated June 18, 1959, and 
as I see it, I think the answer that Mr. Hochmuth just: has given must 
be entirely correct, that unless the Geological Survey would completely 
reverse itself the only way you can get this kind of relief for these 
42 would be through legislation. 
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Mr. Hocumetin. Mr. Zimmerman points out that of the 42 on the 
Kenai Peninsula, all 42 filed final acceptable proof after the April 22 
Geological Survey classification. Therefore, the answer would be 
that it would need legislation for them under our rules to obtain it. 

Senator Grurntnc. Wasn’t the action of the Geological Survey a 
little bit unusual in this case ? Me 

Mr. ZimMeErRMAN. It is not unusual; no, sir, because this is the type 
of classification they have been making for a number of years. They 
made them individually, but now they are on a sedimentary basis, as 
I understand it. But we, as the operating agency on this matter, do 
not question those classifications. 

They are the experts of oil and gas. This happens in every home- 
stead case, whether it is in Alaska or in the other States. We query 
them as to the circumstances. 

Senator GruENING. Of these 462, how many have been requested by 
the Bureau of Land Management to waive their mineral rights on 
the homesteads ? 

Mr. ZIMMERMAN. All of them, sir. 

Senator GRUEN'™NG. Does that include the 42 also? 

Mr. ZIMMERMAN. Yes, sir. 

Senator GRUENING. Hlow many of them have waived their mineral 
rights ? 

Mr. ZimMERMAN. I do not have that information available. I 
know a considerable number have, but I do not know. 

Senator GrvuENING. Would you consider that if this legislation 
passed in the form acceptable to the Secretary, that those of the 42 
who waived their mineral rights could recover them ? 

Senator Atiorr. Senator, let me answer that question. This is a 
question he can’t answer. But I will express my own personal feelings 
on it. 

In a situation like that, if there is equity in these 42 receiving their 
mineral rights, I think there is equity in seeing that all who 
come within the cutoff date receive them, regardless of whether they 
have waived them or not. Tome this is equity. 

Senator GRUENING. J would agree with that. 

Mr. Hocnmurn. I think that legislation is retrospective in this 
matter. 

Mr. ZimMERMAN. Some of those 42 have signed, by the way, a 
sprinkling of them, they have signed as a result of a desire, I be- 
heve, to get a patent which they could then mortgage to acquire funds 
to further themselves. 

Senator Gruentne. Obviously they were under a degree of compul- 
sion. The alternative was that they would lose their homestead rights 
so they signed. 

What is the procedure of the land office in requesting waivers for 
mineral rights? How do you do that? Do you do it by mail? 

Mr. ZIMMERMAN. Yes, sir. At the time a homesteader files an ap- 
plication, a sealed register page for the public record is made and a 
carbon copy of that is sent to Geological Survey requesting a report 
as to the classification of the land as of that date. 

Senator GrurNntna. Why are mineral waivers required? Couldn’t 
the same objective be secured by issuing a limited patent ? 

Mr. ZIMMERMAN. It is procedure at the moment. 
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Mr. Hocumuru. This has been discussed a number of times in the 
Department. There have been rulings that this is a requirement we 
must go through so that we do not take aw ay any possible right the 
homesteader may have, or the person seeking that right. 

If the patent were issued with a miner al reservation based on this 
circumstance alone, the homesteader would be foreclosed then from 
acquiring the mineral title. So he does have the three possibilities 
that I think the Senator is aware of; that is, when he is requested to 
file a mineral waiver, in a sense he has three possibilities, that he can 
file that mineral waiver and he can receive title; he can appeal that 
determin: ation that he must file a mineral waiver and it will be re. 
viewed in appellate procedure ; or he may request a review of the clas. 
sification, the Geological Survey classification. 

Sen: itor GRUENING. How many of these homesteaders chose one of 
those other alternatives, choosing to appeal ? 

Mr. Hocumurn. I think a number of them appealed. 

Mr. ZIMMERMAN. Approximately 140 have appealed. 

Senator Gruenine. What is the status of those appeals ? 

Mr. Hocumutru. On those appeals we have taken no further action, 
awaiting this legislation. 

Senator GRUENING. They are pending ? 

Mr. ZIMMERMAN. Yes. 

Mr. Hocumutu. They can be handled two ways. The individual, 
if he felt he were to be affected by this legislation, could still waive 
the oil and gas, execute the waiver and get his title ‘and this would be 
retroactive. 

Senator Grugentne. How much time would be allowed for these ap- 
peals to be passed upon’ You say these appeals are pending, 140 
more or less, and they haven't been acted upon, that they are waiting 
upon the fate of this legislation. 

How much time will they have before these appeals are acted upon 
favorably or adversely ? 

Mr. Hocumuru. Normally, if we had not suspended action on them, 
Senator 4 

Senator GruEenina. Yes, 

Mr. Hocumuru. Normally those appeals would rest in Washington 
perhaps a minimum of 6 months. 

Senator GRUENING. So that in any event action might not take place 
for a little while? 

Mr. Hocumutrnu. I think most of them have been suspended now for 
almost a year. So their action on them would have been taken, I 
believe, by now or would have been imminent, at least. But they will 
not now be taken until the disposition of S. 1670, or the end of this 
session of Congress. 

Senator Gruenine. I naturally assume that no representative of 
the Department has had time really to study and digest these pro- 
posed amendments, These amendments, as I stated earlier, are de- 
signed to extend equity where it seems desirable. 

I am wondering whether it would not be desirable for the repre- 
sentatives of the Department to study these and give the subcommittee 
areportonthem, I think if the Department were willing to go along 
with these, or some of them, that the subcommittee would act favor- 
ably on the legislation. 
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Mr. Hocumutru. We will prepare a departmental report imme- 
diately, Senator. Iam glad it is stated that way, because having seen 
those, 1 don’t think I would be ina position to speak for the Depart- 
ment on these amendments. 

They are somewhat extensive. We would prefer to submit it to 
the subcommittee and the committee in a formal report. 

Senator GruENING. Well, of course, I cannot speak for the sub- 
committee or the full committee. 

What records are available in the Land Office concerning existing 
encumbrances on these homesteads ? 

Mr. AIMMERM: iN. Existing encumbrances—by that do you mean oil 
and g OAS lee ases ¢ 

Senator Grurnina. Yes. 

Mr. ZimmMerMAN. And/or offers? 

Senator GruEninG. And/or offers; yes. 

Mr. ZimMERMAN. In the case of surveyed land we have tract. books 
which are broken down to sections within townships. In the case of 
unsurveyed lands, the status is kept on what we call Atlas sheets in 
Alaska which are, in effect, a protraction of the survey over the unsur- 
veyed area. 

Senator Grueninc. When a homesteader makes application—— 

Senator Attorr. Do you mean an overlay? What is a protraction? 

Mr. ZimmerMAN. A protraction is an extension on paper of the 
rectangular survey over an unsurveyed area. But it is strictly on 
paper to help identify lands. 

Senator AL. torr. Thank you. 

Senator Grurninc. When an application for homestead entry is 
made, does the prospective homesteader get notification of any encum- 
brances on his land or is he supposed to dig that up? 

Mr. ZimMreRMAN. Normally in reviewing the status of that partic- 
ular piece of land he would come across it on either the Atlas sheeet 
or the tract book. It would appear on the record that there is an 
existing offer or lease. We do not advise each man at the time he 
files or any time prior to the notice of allowance that there is an 
existing lease or offer. 

We are now, in our notice of allowances, indicating if there is an 
existing lease on it. 

Mr. Hocumurn. I might say, Senator, this is precisely the same 
procedure we used in the “other land offices in our western public-land 
States. In other words, we will accept any application that an 
individual files. It is incumbent upon him to find out if there are 
other applications or other encumbrances. 

When he gets our official decision of whether there are or are not 
is when we issue our official decision from the land office telling him 
what he can do. 

Senator Gruenine, Mr. Hochmuth, I take it you are familiar with 
the procedures for homesteading in the other States, too / 

Mr. Hocumuru. Yes, sir. 

Senator Grurninc. How do they differ from the procedures in 
Alaska ? 

Mr. Hocumutru. The only difference is, again, the section 7 of the 
Taylor Grazing Act, which requires that the land must be first classi- 
fied before they can be allowed to enter. But the: application process, 
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in a sense, is the same. Anyone can apply for a homestead, and 
many, many people do. 

But they are not allowed to go upon the land and begin cultivation 
aud improvement until we have allowed them to. 

Senator GruENtING. In the States, do you require an opinion of the 
Geological Survey before you allow a homestead entry ¢ 

Mr. Hocumutru. Mr. McCarthy will answer that. 

Mr. McCarrnuy. Yes, Senator; before we allow a nonmineral entry 
we would require it. . 
Senator GRuENING. But you didn’t do that in Alaska, did you? 

Mr. Hocumutn. The question is that we can’t prevent people from 
going upon land in Alaska. There are no classification laws. It is an 
entirely different situation. 

Senator Grurntne. Yes; but, after they enter, there is a certain 
procedure that takes place which shows that the Bureau of Land 
Management is aware of the entry; is there not? 

Mr. ZimMERMAN. If the individual files. If it is a case of surveyed 
land, a man can go out on the land and locate it like he would a mining 
claim, and under the recording statutes he has a 90-day period in which 
to notify the land oflice that he is out on that land, claiming it as a 
homestead. 

Senator GruEenine. But at that point when he notifies the land 
office, does the land office give him any notification as to whether 
the land is prospectively valuable for minerals? 

Mr. ZIMMERMAN. We doassoonas we get the report from Geological 
Survey. 

Senator GrueNinG. But in the case of a good many of these home- 
steaders, you did not so notify them, did you? ‘The Geological Survey 
had not made its decision. 

Mr. Zimmerman. Exactly. They had made a decision that it was 
not prospectively valuable. Therefore, we did not notify the man that 
it was. not prospectively valuable. He was not required to sign a 
mineral waiver. 

Senator GRuENING. So as far as these homesteaders are concerned, 
they were in a class by themselves. They went in good faith and 
thought they were entitled to their mineral rights, if any; is that true? 

Mr. Hocumurn. I don’t think that necessarily follows. 

Mr. ZimmMerMAN. I think that is the intent, but I do not think I can 
comment on that. 

Senator Gruentna. Isn’t that a fair assumption ? 

Mr. ZimMerMAN. I would presume so; yes. 

Senator Grugpning. Have you any idea about how much the average 
Kenai homesteader invests in his homestead? We have seen some 
pretty excellent buildings on some of them. 

Mr. Zimmerman. I have seen all kind in Alaska, sir. I would hesi- 
tate to give an estimate as to what their investment would be. If we 
would consider merely their material alone, we could probably arrive 
at an estimate. If we considered their labor, I don’t think so. 

Senator GrueNinG. What protection does the Government give the 
homesteader whose land is entered by oil prospectors and drillers! 
We have had some rather harrowing tales of people who came on and 
blew up the homesteaders’ water wells, damaged the foundations of 
their homes and then departed. 
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Is there any protection furnished by the Bureau of Land Manage- 
ment in such cases ? 

Mr. ZimMERMAN. Do you have a specific case in mind? This is, 
again, going back to the hearing in Anchorage on October 28. 

The one individual who testified at great length on that, Lemuel 
Smith—would you care to go into that particular incident ¢ 

Senator GrueNinG. Let’s take him as an example. 

Mr. ZrmMERMAN. In his case, we do not have any way of protecting 
that man. ‘To briefly go over what happened in this case, that was a 

eophysical company which was doing seismic work on his land. 

Senator GRUENING. Without his permission ? 

Mr. ZimuerMAN. I do not know if that is a fact or not. If you 
will recall, I don’t believe it came out in the record whether he had 
given his permission or not. It is incumbent upon the geophysical 
company to get permission from the homesteader and make whatever 
arrangements they want as far as the compensation to the homesteader 
for damages or whatever agreement they arrive at. 

We have no control over it. Our policy has been in Alaska that if 
a geophysical company comes in and asks for a permit, we merely give 
them a letter of no objection as to open public domain. Our letter of 
no objection does not extend to any entered lands at all. The geo- 
physical company must make his deal, so to speak, with the home- 
steader. 

Senator Gruening. If you granted an oil lease or oil option on land 
that had been homesteaded, can’t the prospective driller move on there 
without any further ceremony ¢ 

Mr. ZimMerMAN. If we have a homestead first and then an oil and 
gas offer, we require a $1,000 surface bond from the oil and gas lessee. 
This is where the homestead is prior. 

If the homestead is subsequent, we do not require the $1,000 surface 
bond, but in all cases we require a $10,000 drilling bond before they can 
do any drilling on the homestead. 

Senator GruEntnac. What does the bond protect? 

Mr. ZimmMerMAN. Which bond? 

Senator Gruenrna. The $10,000 bond, the drilling. 

Mr. ZIMMERMAN. That is to insure that the surface will be kept in 
substantially the same condition it was prior to the time they entered. 
It will be placed in that condition. 

Senator GruEeninG. Does that insure the homesteader against dam- 
age? Is that what it is for? 

Mr. ZimMERMAN. I do not think I can answer that definitely. 

Mr. O’CaALLAGHAN. I believe I can answer that, Senator. I am 
familiar with the procedure in Wyoming. That is a bond that the 
driller and the drilling contractor when he moves off, particularly if 
itis a dry hole, will break up the slush pits, grade off the location and 
leave that site, cap the well properly, leave that site as close to its 
natural condition as it was before they went in with the grader to 
grade the location. 

It is enforced by the Geological Survey. Before they release the 
bond, they go out and inspect the site. 

Senator GrueninG. Would you assume that if a man’s water well 
had been damaged by drilling or the foundations of his house dis- 
turbed, that that bond would serve to compensate the homesteader ? 
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Mr. O’Catiacuan. I think that is a point that would have to be 
looked up. Under the 1916 Homstead Act, and this comes up again jn 
the Great Plains States, particularly Wyoming, the 1916 Enlarged 
Livestock Raising Homestead Act requires the person leasing the 
minerals from the Federal Government to pay surface damage when 
he goes in and enters on land where the surface is held by somebody not 
the United States. 

Senator Gruentne. In any event, the homesteader would probably 
have to go to court, wouldn’t he, under the circumstances, since it is q 
rather vague proviso? 

Mr. O’Catitacnan. I think so; but I think the intent of the law js 
that damages would be paid for. 

Senator Atiorr. I wonder if there is anybody here who can answer 
the specific question about the bond ? 

Mr. Hocumutn. Mr. Fishman can answer the question in point. 

Mr. Fisuman. The bond is only security. It doesn’t purport to de. 
termine the priority between the homesteader and the oil and gas lessee, 
With respect to this $10,000 drilling bond, it covers a number of things, 

It covers, for example, the payment, in previous years, of oil and gas 
rentals. Since that time we have had automatic termination of leases, 
of course. It also covers the crops and improvements of the homestead 
entryman. 

This is not to say, of course, that in all instances there will be liabil- 
ity. To the extent there is liability the bond affords security for pay- 
ment of damages. 

Senator Atiorr. Would you say that the bond secures to the home- 
steader essentially the same rights that are secured to the grantor in 
the ordinary oil and gas lease ? 

Mr. Fisuman. Yes, sir; that is right. 

Senator GruEntnG. If you take the case like that of Mr. Smith and 
one or two others, they came before a committee and told this rather 
depressing story. Is it up to the Bureau of Land Management or the 
Geological Survey then to move in his behalf, to see that his damages 
are compensated for, or does he have to do that all by himself? Does 
he have to hire a lawyer and go to court and sue a big corporation? 

Mr. ZimmerMAN. In Smith’s case—— 

Mr. Fisuman. I do not know about Mr. Smith’s case. 

Senator GruENING. Let’s take a hypothetical case, a theoretical case. 

What is the procedure? An unknown company comes into his land 
and starts drilling and does damage. Then it goes off. He learns itis 
some distant corporation. What is his next step ? 

Can he go to the Bureau of Land Management or to the local repre- 
sentative of the Geological Survey and present his story and expect 
them to act for him, or does he have to hire a lawyer ? 

Mr. Fisuman. You are talking about actual drilling operations; 
are you not? 

Senator GruENING. Yes; or exploratory operations. It makes no 
difference to the homesteader if the damage is done what the purpose 
of it was. 

Mr. Fisuman. In the posture of actual drilling operations, the 
law makes it quite specific that he has to have resort to the courts. He 
would have to hire a lawyer, sir. We are not in that picture at all. 





be 
th 








be 
Lin 
red 
the 
len 
not 


bly 
Sa 


y is 


wer 


and 
her 
the 
res 
does 


ise, 
and 
it 1s 


yre- 
pect 


ns} 


5 no 
yOSe 


the 
He 
ull. 





ALASKAN HOMESTEADERS 323 


Similarly, where there has been exploratory damage done pursuant 
to an oil and gas lease, he has to avail himself of his legal remedies in 
the courts for action on the bond. 

Senator GrueninG. Then the bond really does not protect him; 
does it ? 

Mr. Fisuman. Well, sir, the bond does not establish legal liability. 
The bond is only security. In other words, like any other bond or un- 
dertaking, it assures that if you go against a party, that he is not judg- 
ment proof, that there is money there to pay. 

Of course, the $1,000 bond and the $10,000 bond do not limit the 
amount of the liability of the tort fee, if there is a tort committed 
there. The homesteader can recover in the courts the amount of his 
damages, even if they are $100,000, assuming he has a ease. 

Senator GRUENING. Who is liable? The company that does the 
damage ? 

Mr. Fisuman. Sir, I think we have to relate this to a more specific 
set of facts, if I may take a few minutes of your time. I think I can 
give you some examples. 

If you have a situation where the homestead application was filed 
first, before the oil and gas offer was filed, and then the oil and gas 
lease issues, the $1,000 bond is filed, the $10,000 drilling bond is filed, 
and the Geological Survey authorizes the oil and gas company to go 
upon the land to drill, they actually approve a request to drill, and the 
drilling is conducted in such a fashion that perhaps his house is in- 
jured, there is a case of clear liability. 

He can have resort to the courts. He can use that $10,000 as security 
that he can collect $10,000. However, if his damage is $90,000, pre- 
sumably the courts will render a judgment in his favor for $90,000. 

Senator Grurentne. Of course, the average homesteader isn’t too 
well fixed to obtain counsel and go through the protracted procedures 
that are always involved in a lawsuit. 

Senator Lusk. You can always get a lawyer on a contingent-fee 
basis, Senator. 

Senator GRUENING. Sometimes not. 

Senator Antrorr. Senator, I think it should be brought out in this 
thing that correspondingly, the position of the homesteader that he 
is talking about is a better position, for example, than I may have 
at home on a piece if I lease it to an oil company, because they do not 

rovide me, unless the lease so provides, and I have never seen a 
ease that did, they do not provide me with a bond to guarantee me 
against any damage they may do. 

They do covenant in the lease to secure me against certain dam- 
ages, damages to my crops, to my home, and so forth, my buildings. 
But correspondingly, as I see it, these fellows have more protection 
than the people out in Colorado, Oklahoma, Kansas, Nebraska, in 
that area, who are leasing their private lands. 

If anybody thinks I am wrong in that, I would be happy to have 
them correct me. But I am sure this is right, because those people do 
not have bonds and these people do. 

Senator Lusk. I suppose it might be suggested, Senator, differently 
from the case of a voluntary lease, these people are complaining 
ee people are coming on their tana to drill for oil against 
their will. 
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Senator Anuotr. Let me give you an example of that, though, Mr, 
Chairman, and I just know of some of these things because I happen 
to live in a country where there has been a great deal of oil and gas 
leasing activity generally. 

Let us take a little situation, if I may refer to a personal one, where 
some years ago I owned a quarter section of land and sold it and 
reserved the mineral rights. I have the right to lease that land. But 
the lease that I give still covenants in favor of the owner of the surface 
rights to protect his ditches, his laterals, his crops, his buildings. 

So while the owner of the surface rights is not privy to my contract 
with the oil company, my lease, he still 1s protected. 

Senator Grueninc. Mr. Hochmuth, do you think that when home- 
steaders have been given misinformation at the Bureau in Anchorage, 
that that would constitute inequity, when they have been told, for 
instance, that they cannot commute, when they can ? 

Mr. Hocnumutu. Let me answer that in two parts. That is assuming 
(1) that there has been any misinformation given; and (2) there are 
innumerable Department decisions from our Solicitor, and this is per- 
haps a harsh way of looking at it, that say it is up to him to know the 
law, and if we misinform him it is his fault and not ours. However, 
we don’t sustain that view all the time. 

Senator GrureninG. I should hope not. In other words, when an 
official goes to a Government agency which is supposed to have the 
answers and to give him information, you still expect him to know 
better ? 

Mr. Hocumutn. That is true. But if I may take a minute of the 
committee’s time, and I think I know what you are alluding to, you 
are getting into the problem of public information in a very, very busy 
office, and our requirement that our people should be as well trained 
as possible to tell the public about these public-land laws, 

There are two or three things I would like to say. One is that the 
ublic-land laws as a body of law is probably as complicated as it can 
e as any body of law, and it is getting more complicated every day. 

We have difficulty over the year even training our persons. I think 
a good indication is I have with me this morning three attorneys, I 
am an official of the Bureau and I don’t know all these laws, although 
I administer them every day. I know them in general. So I have to 
have lawyers to help me on this matter. 

It is the same way in Alaska, at the Anchorage Land Office, where 
we have a tremendous turnover of personnel, by the very nature of 
things. We do the best we can. I think our people give the best 
information they can. I think they give essentially correct infor- 
mation. 

They may not give as much information as they should or as much 
as the homesteader may have wanted. In many cases these people 
do not know what they want in the way of information. We pub- 
lished booklets, we do all of this. This is a very extended answer, 
Senator, and we try to give the best information wecan. I don’t think 
we give misinformation. I think we do not give sufficient informa- 
tion most of the time. 

Senator Gruentna. I think there is no question that in view of the 
rush of applications, that the local offices of the BLM were under- 
staffed and that they did have turnover, and giving incorrect or inade 
quate information, while most regrettable, is understandable. 
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The thing I would like to address myself to is, Shouldn’t there be, 
in equity, a remedy for that situation? And that is what I am trying 
to accomplish by these amendments. There are cases where people 
went up there, asked questions in good faith, were answered in good 
faith, but often got the wrong answers, as was discovered later. 

Mr. Hocumurn. I can’t agree to the proposition that they were 

iven the wrong answers. 

Senator GruENinG. The record is fairly clear. 

Mr. Hocumurnu. There are allegations that they were. 

Senator GrRUENING. But you, yourself, say the legislation is very 
complicated and you do not even know all of the answers, although 
you have been with the Department for years and you are as expert 
as an ybody can be. 

Is it not natural to assume that some of these temporary employees, 
and you say there is a rapid turnover, wouldn’t have that information 
which you say you, yourself, do not have completely ? 

Mr. Hocumutn. Sir, I cannot admit that every time someone comes 
to one of our land offices, that in 100 percent of the instances they get 
the correct information. I know there are a number of instances, 
probably, where they get misinformation. Wemust admit that. But 
to the extent that there are equities involved in this misinformation, if 
apparent, I just cannot answer it, Senator. 

Senator GrueninG. There is no attempt here to indict anybody, 
except that these homesteaders came up and told their story into the 
record and I think it is pretty credible, a lot of this evidence. This is 
not a criticism of the BLM, except that we know they were under- 
staffed and there was a great rush of work. 

My hope is that the Department will see fit to correct that situation, 
and extend the area where equity can be given to a larger number of 
homesteaders who fall in these categories. 

Senator Atiorr. I know of a case right now where there is a $50,000 
lawsuit going on in my own country because the clerk neglected to in- 
dex an instrument that was filed 35 years ago. It is going to cost 
somebody about $50,000, I think. 

You cannot sue a man who has been dead and gone for a long time. 
His bond has lapsed now. But I think you do have to think some- 
what in the context here that you didn’t have the situation with county 
clerks and recorders that we have in most States, but we have to rely on 
it. 

Any man who has practiced law at all has had innumerable in- 
stances in which there were mistakes in the recording office. He may 
end up being able to proceed against the recorder’s bond, or, if it is 
too long a time he may be just straight out of luck. I am sure that 
the judge has run across situations like that. 

Senator Lusk. Yes, I have, Senator. 

Senator ALLorr. It is too bad, but you have to chop off the respon- 
sibility somewhere. 

Senator Grurntne. It seems to me that we might adopt a philosophy 
that the Government should be the friend of the people and not the 
enn That is what we have frequently found in the case of 

overnment bureaus in Alaska. 

I do not know how it is in Colorado or other States, but there is 
a great deal of feeling in Alaska that the people have to run an obsta- 
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cle race against a Federal bureaucracy, and that the burden is wholly 

on them. I think we ought to shift that relationship somewhat and 

have a feeling and an attitude of cooperation in which the Government 

= try to help the people rather than to find reasons for not 
elping. 

Senator Autiorr. As far as the operations of the bureaus are con- 
cerned, I will agree with you 100 percent. But at the same time I 
do not think you can take the position of holding the Government 
responsible for a mistake that occurs. 

Senator Grurenine. “Government” is a vague term, unfortunately. 

Senator Auxorr. It isn’t a vague term in a legal sense. It is an 
entity. 

Senator Gruentne. That is the regrettable part of this. 

Senator Lusk. Are you going to continue along this line of these 
people being misled, Senator ? 

Senator Gruentna. Yes. 

Senator Lusk. I wanted to ask a question about that at this point, 
if you do not mind interruption. 

I saw a reference in the report of the hearing to information bulle- 
tins that were furnished by the Land Office. You mentioned it a 
moment ago in your testimony, Mr. Hochmuth. 

I should like to know whether anywhere in those bulletins the spe- 
cific information was given to entrymen or prospective entrymen that 
if their land should be classified by the Geological Survey as poten- 
tially valuable for oil or gas prior to the giving of the final certificate, 
issuance of the final certificate, that then the patent would contain a 
reservation of rights to the minerals in the Government. 

Are you able to answer that question ? 

Mr. Hocumurn. I can answer it in part. I do not know all the pre- 
cise information. That, of course, is contained in our regulations, 
which are printed as circulars, also. In other words, for individual re- 
ceiving by the public. But, again, a regulation is a semilegal docu- 
ment in the sense that it contains the law and the administrative pro- 
cedures. Whether a homestead entryman would understand that, Mr. 
Chairman, I do not know. Perhaps Mr. Zimmerman can read from 
some of their publications. 

Senator Lusk. Before you do that, I want to call your attention to 
this excerpt from one of the bulletins which is published in part 2 at 
page 281 of the hearings. The entire bulletin does not purport to have 
been published, but only excerpts from it, and this was one of them. 

Where homestead entry is made in Alaska for land classified or known to be 
valuable for coal, oil, or gas, the entryman must consent to a reservation of the 
mineral deposits to the United States, together with the right to prospect for, 
mine, and remove the same. 

That did not seem to me to give a prospective entryman notice of 
what the law actually is, but would rather indicate to him that if the 
land was so classified at the time that he made his entry, that then 
he took the homestead subject to the rights of the Government. 

Mr. Hocumurn. This is a quote, Mr. Chairman, from our home- 
stead regulations for Alaska. That is a quote from the regulations. 

Senator Lusk. And that was published in a bulletin that was in the 
Land Office at Anchorage, as I understand it; is that correct? 
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Mr. ZIMMERMAN. It was a publication that originated in our own 
office that we give out to all prospective homesteaders, in addition to 
this information bulletin which is published here in Washington. 

Senator ALLorr. Judge, may I ask you a question / 

Do I understand what you are getting at there? I have a different 
interpretat ion, maybe, although ] am not sure. 

Senator Lusk. 1 would like to hear it. 

Senator ALLorr. Maybe it isthe same thing. But as I get this, this 
js really a misstatement of the law in a way because he might—it is a 
distinction without any significance—he might come in and consent to 
areservation. Actually, he would have been entitled to a patent with- 
out the minerals, perhaps, but the statement that he has to consent, 
J suppose under Federal regulations, is true, but under law it is not 
true. 

Mr. Hocumorn. I think under law that is true. 

Senator Lusk. He could either consent or he wouldn’t get the pat- 
ent. Wouldn’t that be the situation ? 

Senator ALLorr. They would issue it to him. 

Mr. Hocumurn. I will ask Mr. Fishman to answer that as to the 
law. 

Mr. FisumMan. Senator, taking the words of the 1922 act, there is 
no question but what the law states that in the event the lands are found 
to be valuable or found to be oil and gas in character prior to the 
issuance to final certificate, that a limited patent shall issue. 

Senator AtLorr. That does not say he has to consent to a reservation. 

Mr. Fisuman. That is right, sir. However, our solicitor in 65 I.D. 
39—and I think you have the number here somewhere, M-36483, Jan- 
uary 27, 1958 

Senator Lusk. What does the M stand for? 

Mr. Fisuman. Sir, I do not know. Solicitor’s opinions have always 
been designated as “M.” 

Senator Lusk. Wheredo we get a copy of the opinion ? 

Mr. FisumMan. Right here, sir. 

Senator GruentnG. Wasn’t this decision made several years after 
they entered the land, that vou are reading from? 

Mr. Fisuman. This is an opinion that deals with various situations, 
sir, 

He held that the act of March 8, 1922, is an extension to Alaska of the 
principles of the Surface Homestead Acts, the 1909 act and the 1914 
act. 

The 1914 act, if I remember correctly, in section 2 provides that the 
man shall be entitled to be heard as to the mineral classification of the 
land. 

Senator Arxrorr. I do not think we have to go into this too far, ex- 
cept, Senator Gruening, this would be important to you only in one 
respect, and I see it at the moment, and that is with respect to those 
who had been told that they had to sign and did sign a waiver, so that 
inequity they would stand with the same, in the same category, as those 
who had not signed. 

I really cannot see at the moment that it has any more significance 
than that ; do you? 

Senator Gruentnc. At the moment I do not, but I want to think 
about that. 
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Mr. Hochmuth, the circular that you now issue was not issued at 
the time most of these homesteaders filed 2 

Mr. Hocumourn. I think that is correct. But at the time many of 
these homesteaders filed, or some of them, at least, the land was not 
known to be valuable for oi] and gas at that time. The question did 
not come up in Alaska. 

Mr. ZimMerMAN. This informational bulletin you are reading from, 
all the excerpts are taken from this, which we have been consistently 
giving out. The bulletin originally came out in a green cover, but 
they are substantially the same. These have been in publication since 
1952, I believe. 

Senator GruentnG. Do you mean there have been no changes made 
in it since 1953 ? 

Mr. ZimMMERMAN. This revised issue is substantially the same as 
the original one that came out. 

Senator Lusk. Is there a copy of that bulletin in the record ? 

Mr. Anverson. You read from it, sir. 

Senator Lusk. I was reading from the hearing which contains only 
excerpts from the bulletin. I was asking whether the bulletin itself 
is part of the record. If it is not, would you leave one with us so 
that we will have it for our use? 

Mr. Hocumurnu. Yes. 

Senator Gruentna. Mr. Chairman, my suggestion is going to be, 
after the other members finish with their questioning, that the repre- 
sentatives of the Department go back and take up these proposed 
amendments and at the earliest possible moment—some of these men 
have come from Alask a and we do not want to detain them longer 
than necessary » Department’s view is. 

Senator Lusk. Suter Deceahek? 

Senator Dworsnak. I have no questions, Mr. Chairman. I want to 
get all of the information I can. 

I would inquire, Senator Gruening, whether you are trying to set 
up a preferential status in Alaska. You realize, of course, that we 
cannot put Alaska in a separate category. 

You have reached maturity as a State and I do not see why you 
think you are entitled to any preferential treatment. 

Senator Gruentnea. We are not. We are entitled to the universal 
principles of equity and justice which should apply to Americans 
everywhere. 

Senator DworsHak. Doesn’t this apply only to Alaska ? 

Senator Gruenine. To a special situation in Alaska. 

Senator Dworsnak. Would you extend it to other States in the same 
circumstances? 

Senator Grurninc. A similar piece of legislation relating to Cali- 
fornia, where a similar situation occurred, was acted upon favorably 
by this committee, sponsored by Senator Kuchel, F believe, just a few 
weeks ago. 

Senator Dworsnak. Is that correct? 

Mr. Hocumutn. I think you are talking about the Palo Verde Mesa 
bill. There was no question of misinformation there. Well, there 
was not a question of misinformation, but the information we gave the 
people we thought was acceptable. Then we had a legal ruling that 
this was not true. 
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Senator Gruentna. That is saying the same thing in another form. 

Mr. Hocumurnu. It has nothing to do with oil and gas, however. 

Senator Dworsuak. I recall that bill. It had nothing to do with oil. 

Senator Grurentne. Senator Dworshak, there is no attempt to do 
anything special for Alaska that would not be attempted somewhere 
else. 

Senator Dworsiak. I am merely asking why we have a bill that 
applies only to Alaska. Would you be willing to apply it to all other 
States under comparable circumstances? 

Senator Gruentna. I certainly would. 

Senator Dworsnak. I do not want any inequity to be done to the 

eople in Alaska or in any other State, but I do not recognize the prin- 
ciple of establishing a precedent whereby Alaska is placed in a separate 
category and the other States in a different category. 

Senator Gruentna. This does not establish any precedent whatso- 
ever, except that injustices are sought to be rectified. 

Senator Dworsnak. If injustices can be perpetrated in Alaska in 
the development of oil under our homestead laws, I assume the same 
conditions could exist in other areas. 

Senator GrRuENING. Senator Dworshak, the Department of the In- 
terior has gone along to admit that injustices have occurred in the 
case of a certain number of homesteaders. 

It is my contention that the area of injustice is somewhat larger. 
We are trying to define that area. That is the purpose of the amend- 
ments which we are going to ask the representatives of the Depart- 
ment to check with the Office of the Solicitor on. 

Senator Dworsnak. Isthis retroactive ? 

Senator Atvorr. It is retrospective, at least. 

Senator Lusk. Have you any further questions, Senator ? 

Senator Atuorr. No, Mr. Chairman. 

Senator Lusk. Senator Long? 

Senator Lona. I have no questions. 

Senator Gruentna. How rapidly do you think we can get action ? 

Mr. Hocumutn. We will go back, and with the clearance of our 
legislative counsel we will begin preparation of a reply this afternoon. 

Senator GrueninG. That would be satisfactory. 

Mr. Hocumurn. I don’t know whether it would have to go to the 
Bureau of the Budget, but we will begin immediately. 

Senator GruEnina. I should doubt whether it would have to go 
beyond the Department. 

Mr. Hocumutnu. The amendments are substantial, Senator. 

Senator Atiorr. I would say, Senator, that some of these, in my 
mind, would raise very, very serious questions. 

Senator GruENING. Have you read the record ? 

Senator Atiorr. No; I have not read the record, but you have some 
some things in here which go contrary to the whole body of the law, 
in my opinion, as it has been developed. So I think it is going to take 
some time and work on this. 

Senator Gruenina. I hope we can get fairly rapid action. 

Senator Atiorr. I am referring to the body of principles of law. 
Some of these things I could not cope with. I am going to look into 
your record and try and learn something about it, but I surely wouldn’t 
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want some of the things in this amendment written into law, into any 
law. 

Senator GrureninG. I wish you would study the record. 

Senator Atuorr. It doesn’t matter what it is. They just violate 
general principles of law. 

Senator Gruentne. They do not violate the principles of equity, 

Mr. Catiacuan. “A” is definitely setting up a new requirement in 
the act, whether it is Alaska or any other pla ice. This is what we tried 
to avoid in the bill for Californi: a, which you contend is somewhat 
analogous and I am sure that it is toa degr ee. But I am sure the 
Budget Bureau would never let the Department comment on one or 
two of those, particularly “A.” 

Senator ALLOTT. Senator, you talk about equity in law. There are 
12 maxims of equity generally recognized and accepted, and some of 
the things in here I don’t think fall within those as they have been 
interpreted. 

Certainly I want to see that vour people get everything that they 
are entitled to, but I don’t see why we should stretch the development 
of the body of law as it has been ‘developed all through the hundreds 
of years just in order to give them what they consider to be equity in 
their case. 

If I were in one of these people’s situations, I would be in here try- 
ing my best to get the principles stretched around to where I w ould 
get those mineral rights, too, and I presume these people being just 
human beings, they are going to do it. 

But I think we have to look to see that we are not tr ving to rewrite 
principles of law in adopting some of these. 

Senator Grugenina. In the beginning you have a situation where 
the Department admits in the case of a certain number of these home- 
steaders that there was inequity. 

Senator Atvorr. Let’s talk abont inequity of what the law was and 
not in terms of personalities. There was an inequity because up to 
that time there was not a clear-cut decision that this was geological 
formation. 

T agree with that. But it is not inequity in the sense of individuals, 

Senator GRUENING. It is inequity for those who were victims of the 
situation. 

Senator Atxorr. It was inequity by operation of law. 

Senator Grventne. And mishandling of procedure by the Geologi- 

cal Survey. They issued the declaration of the lands being valuable, 
asked the homesteaders to refute the charges and then did not allow 
them to see it. That is a strange procedure in Government. 

Senator Dworsuak. Was that procedure a violation of the then 
existing law ? 

Senator Atxotr. I do not know about this. 

Senator Gruentine. I think it was. 

Senator Dworsuak. You think so. But you are not a lawyer and 
neither am I. You have a great heart, Senator Gruening. I know 
of your very outstanding service as a public official in Alaska. You 
know my attitude tow: rd you and your fine record. 

But not being a lawyer and not being a distinguished judge like the 
chairman, I think it is our responsibility to deal, unemotionally, with 
these cases and to adhere to law. If there has been inequity, we 
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should change the law, but we should not do it to take care of a specific 
case where the charge is made that some inequity has been done. 

Senator GruENING. This procedure originates with the proposal of 
the Secretary of the Interior upon visiting the Kenai Peninsula that 
there was injustice and, in order to rectify that injustice, there should 
bea modification of the law. 

That is the history of the beginning of this legislation. Then on 
further consideration, he limited the extent to which this legislation 
should apply. That is the present area of controversy. 

We understand that the Department has approved of legislation 
which will do justice or give rights to approximtaely 42. 

Senator Dworsnak. Are you satisfied with that proposal or do you 
want to expand it / 

Senator GRuENING. I would prefer to expand it. Whether I will 
succeed or not remains to be seen, but that is my position. 

Senator AutLorr. I do not want to say anything here that will indi- 
cate how I am going to go until I have a chance to look into it further. 
I do not know enough about it. 

But I was just making this remark, that some of these things in this 
amendment cause me to shudder. 

Senator Lusk. If there is nothing further, we will stand adjourned. 

Mr. Hoc pean will you get the report to the subcommittee as speed- 
ily as possible? 

Mr. Hocumutn. We have your request and we will begin to work 
on it as soon as possible. 

Senator Lusk. Thank you. 

(Whereupon, at 11:54 a.m., the subcommittee recessed, to recon- 
vene at the call of the Chair.) 

(The following correspondence between Chairman Murray and the 
Department of the Interior was cane printed :) 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., June 10, 1960. 
Hon. JAMES E. MurRAy, 
Chairman, Committce on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR Murray: At the hearings held by the Subcommittee on Public 
Lands on May 25, 1960, concerning S. 1670, a bill to provide for the granting of 
mineral rights in certain homestead lands in the State of Alaska, we were re- 
quested by the chairman to submit our views on an amendment prepared by 
Senator Gruening. 

We recommend that the proposed amendment not be adopted. Our views have 
not changed from those expressed in our original report on S. 1670, dated June 
18, 1959, i.e., we would not object to enactment, if S. 1670 were amended along 
the lines recommended in that report. 

Senator Gruening’s proposed amendment would establish new conditions, not 
consistent with existing law, under which all the right, title, and interest of the 
United States in the oil and gas deposits in the land embraced in their entries 
would be granted to certain homestead entrymen in Alaska. The requirement 
that the entry be valid and subsisting on July 23, 1957, found in the bill as 
introduced, would be retained. The amendment would, in section 1(1), require 
in all cases that an entryman have made an investment of capital and labor ex- 
ceeding $1,000 in value in attempting to comply with the homestead laws ap- 
plicable to Alaska. In addition, the amendment would require that an entryman 
show that one of two alternate conditions applies to his entry. The first condi- 
tion, found in section 1(2), would be a showing by the entryman that his failure 
to complete all requirements for final patent by July 23, 1957, was due to either 
(a) circumstances beyond his control, (0) reliance upon erroneous information 
from the Department, (c) delay in submission of final proof solely because of 
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failure to complete residence requirements and of intent to complete such re. 
quirements, or (d@) the Department’s order of March 30, 1956, suspending the 
disposition of lands in fish and wildlife refuges. The alternate condition to be 
shown, found in section 1(3), would be either that at the time the homestead 
entry was allowed no report as to whether the land had value for oil or gas had 
been received from the Geological Survey or that at that time any report which 
had been received was of a negative character. Furthermore, in cases arising 
under the amended S. 1670, a determination would have to be made for each 
individual homestead, and the burden of proof in each case would be upon the 
United States. 

Senator Gruening’s amendment is a radical departure from the accepted 
principles of the public-land laws and would place certain homestead entrymen 
in Alaska in a far more favored position than entrymen in the other public-land 
States. We know of no justification for such special treatment for these home- 
stead entrymen. If such deviations from the present law are to be made, they 
should be made through general legislation, not limited to a few favored indi- 
viduals. Many of these proposed provisions, however, would be completely un- 
acceptable even if given general application. We particularly question the pro- 
priety of relieving the proposed recipient of unusual privileges of the burden of 
proving that he is entitled to receive those privileges, and of imposing upon the 
United States instead the burden of proving that he should not receive them, 

The homestead laws have never recognized expenditures of capital and labor 
as being of greater importance than the requirements as to residence and cultiva- 
tion. However, in applying the $1,000 figure to all cases, the amendment would 
place great emphasis on such expenditures. We are not in agreement, though 
we recognize that substantial expenditures do show evidence of intent to develop 
the land. 

The alternate provisions are subject to even greater criticism. Showing, as 
required by section 1(2) (a), that the entryman was not prevented by circum- 
stances beyond his control from completing the homestead requirements, 
especially when the burden of proof is on the Federal Government, would be a 
most difficult task. This provision could be subjected to great abuse. An extreme 
example may be seen in the hypothetical case where an entryman made his entry 
on July 22, 1957; due to circumstances beyond his control, i.e., the shortness of 
time, he could not possibly meet the residence and cultivation requirements by the 
23d. We do not suggest that the amendment was intended to cover such Cases, 
and we are not certain that it would be interpreted as covering such cases, but 
in the amendment’s present ill-defined form, not limited by any equitable prin- 
ciples, a contention to that effect would be possible. 

Equally objectionable is the provision in section 1(2) (b) relating to erroneous 
information, especially since in this case, too, the burden of proof would be upon 
the United States. To require the United States to prove that the entryman did 
not receive any erroneous information from an official of the Department would 
be a difficult task. Under normal legal principles the recipient of erroneous in- 
formation must prove that he received such information, and his opponent is 
not required to prove that the recipient did not receive erroneous information 
from any source, but has merely to rebut the recipient’s contention that he re- 
ceived erroneous information from a particular source. Where the information 
is said to have been given in an oral fashion, perhaps by an official not identified 
by name, proof that no erroneous information was given would seem impossible 
to produce. 

The provision in section 1(2)(c) assumes that the residence requirement is 
of less importance than the other homestead requirements. It would also sub 
stitute intent for actual compliance. Once again the Department would be asked 
to bear the burden of proving what the homesteader’s intent was not, instead 
of the homesteader being asked to prove what his intent was. 

Finally, section 1 (2)(d) refers to a departmental order of March 30, 1956, 
suspending certain dispositions of land. There was no order of that type, but 
merely an intraoffice communication concerning certain procedural instructions 
relating only to final actions. We discussed this problem in our letter of June 
18, 1959, recommending amendments to S. 1670 to take care of deserving cases. 

The alternate condition, relating to reports of the Geological Survey, found 
in section 1(3) (a) and (b), is of a different nature. Though there may be merit 
in the proposal that the time of determining whether mineral rights ought to 
be reserved should be the time when entry is allowed and not when final proof 
is submitted, such a proposal would be a radical departure from existing law. 
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If there is merit in such a proposal, it would be unfair to apply it solely to cer- 
tain homesteaders in Alaska, and not to include it in general legislation. 

There is only one issue involved in S. 1670, that is, Do equitable considera- 
tions demand that certain homestead entrymen in Alaska be treated differently 
from other entrymen in similar situations? We have studied the situation 
carefully for a long time, and it is our firm conclusion that, as we pointed out 
in our letter of June 18, 1959, there are reasons for granting privileges to those 
who had complied, by July 23, 1957, with all the requirements for patent except 
the actual submission of final proof. None of the lengthy hearings since that 
time have shown us any reason for widening the grant of privileges. 

Sincerely yours, 
Rocer ERNST, 
Assistant Secretary of the Interior. 


U.S. SENATE, 
COM MITTEE ON INSULAR AFFAIRS, 
Washington, D.C., June 23, 1960. 
Hon. Fred A. SEATON, 
Secretary of the Interior, 
Department of the Interior, 
Washington, D.C. 


DEAR Mr. Secretary: As you know, the committee has recently considered S8. 
1670, dealing with certain homestead entries in the Kenai Peninsula in Alaska, 
and S. 2494, which would validate the homestead entries of one Leo F. Reeves. 
It is doubtful that we will be able to take final action on these legislative pro- 
posals during the short period that remains in the present session. 

The committee has instructed our staff to examine both of the problems in- 
herent in these bills during the adjournment period; and, on the basis of 
such studies, it is the committee’s intention to deal with these matters early in 
the next Congress. 

I request, therefore, that all administrative action on the various homestead 
entries involved be suspended by the Department until such time as a final dis- 
position has been made by the committee in these cases. 

Sincerely yours, 
JAMES E. Murray, Chairman. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 21, 1960. 
Hon. JAMES FE. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR Murray: Your letter of June 23 requests that this Department 
suspend all administrative action on homestead entries involved in S, 1670 and 
§. 2494. 

The situation involved in S. 1670 has been under active consideration by this 
Department and by the Congress for more than 1144 years. We believe that this 
Department's position is clear and is founded upon the firm policies established 
by the Congress relating to mineral land, as reflected in the act of March §8, 
1922 (42 Stat. 415: 48 U.S.C. 376). 

In response to requests from congressional sources, this Department, on three 
separate occasions, has granted extensions of time to homestead entrymen in- 
volved in S. 1670 to comply with the existing law and regulations. The last 
extension was made on September 23, 1959, and, in brief, provides that home- 
steaders coming within the purview of S. 1670 have until the termination of the 
86th Congress, or until 30 days after the receipt of a request for waiver, which- 
ever is later, to take one of the following actions: namely, to file the waiver with 
the land office, to petition for reclassification of the lands, as not oil and gas in 
character, or to appeal to the Director, Bureau of Land Management. 

In enacting legislation, the Congress, of course, can amply protect the interests 
of the entrymen involved. On the other hand, the granting of further extensions 
could, under certain circumstances, actually adversely affect the interests of 
the entrymen as well as those of the United States. In addition, any oil and 
gas drilling operations on entered lands, and often surrounding lands, must be 
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held in abeyance pending the filing of a waiver and issuance of an oil ad gag 
lease, and this may restrict operations under any planned unit areas as well as on 
the particular entry. 

In view of the type of relief proposed and because such a suspension would 
circumscribe the duty of this Department under existing law and could jeop- 
ardize the claims of individual entrymen, we suggest that Congress enact this 
bill with the amendments we proposed during this session. We do not believe q 
further extension would be in the public interest. Any additional delay would 
merely lead those affected by S. 1670 to believe that it represents the policy of 
the Congress. We do not believe this to be the situation. 

S. 2494 concerns the validation of certain homestead claims of Leo F. Reeves 
and involves a situation which is becoming more prevalent and one in which 
your committee has expressed specific concern (S. Rept. 1223 on H.R. 3676, 86th 
Cong., 2d sess.). The beneficiary under this bill has in part occupied and 
improved public land without authority and is thus liable to the United States 
for trespass. Although we have no objections to suspending further action on 
this entry for a reasonable time, we desire to make it clear that such action 
should not be construed as a consent for further use and occupancy nor as a 
waiver of the entryman’s liability for unauthorized use and occupancy, 
Neither can we guarantee Mr. Reeves against adverse action on that part of his 
claims outside of the reserved area. 

In view of the foregoing, we shall proceed to take action on all homestead 
cases involved in S. 1670 upon termination of the 86th Congress and will not 
initiate any action on the lands involved in S. 2494 until Congress reconvenes, 
at which time further consideration will be given to the propriety and need for 
further suspension. 

Sincerely yours, 


ALASKAN HOMESTEADERS 


Frep A. SEATON, 
Secretary of the Interior. 
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APPENDIX 


(The following correspondence was subsequently received and was 
ordered to be printed :) 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., June 21, 1960. 
Hon. JAMES E. MURRAY, 
Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MuRRAY: Subsequent to the hearing on S. 1670 held in the State 
of Alaska on October 28, 1959, a request was made for certain materials listed as 
follows: * 

Page 72:* Comparative analysis over the past 4 years of the number of em- 
ployees in the Anchorage Land Office and the number of claims processed as 
compared to some of the comparable offices in the other States. 

Page 85: Analysis of the sheets furnished with respect to the homesteaders on 
the Kenai to determine whether some of the leases had been granted on home- 
steads which had been filed prior to the gas and oil offer. 

Page 186: Analysis of the sheets furnished with respect to the homesteaders 
on the Kenai with an explanation of those cases in which the date of the oil 
and gas lease precedes the date of the application for the homestead and yet 
the lease number is considerably higher than the homestead number. 

Page 195: Bulletins issued during the years 1954-56 by the Bureau of Land 
Management with respect to homesteaders. 

Pages 207, 209, 210, 214, and 217: Bureau of Land Management’s statement with 
respect to the allegations made by Mr. L. J. Smith of Wasilla. 

Page 219: Legal analysis of requirements for bonding and of the homesteader’s 
rights, procedurally and substantively, for the enforcement of the bond. 

Page 227: Bureau’s analysis of oil lease offer No. 025849, by Phillip Brakovich 
made on November 30, 1953. 

Page 227: Sheets in same form as previously prepared for homesteaders on 
the Kenai Peninsula for the remaining homesteaders in Alaska showing the name 
and address of the homesteader, description of the land, date of filing and allow- 
ance, homestead number, lease offer number if any, date of lease offer, name and 
address of offeree, date of allowance if allowed, ete.* 

Page 229: Bureau of Land Management’s answer to allegations by Mr. Herman 
Hipps, homestead serial No. 023231. 

In response to this request there is enclosed material for the first seven items 
and item 9. The material for item 8 (app. A) is being sent under separate cover 
because of its bulk.‘ 

Sincerely yours, 
Rocer ERNST, 
Assistant Secretary of the Interior. 


1Epitor’s Note.—See exhibit 6(a) on p. 291 of pt. 2 of hearings entitled “Mineral 
Rights for Alaska Homesteaders.”’ 

?Page numbers designated refer to page numbers in the original transcript and not to 
the page numbers of the printed hearings. 

® See tables beginning on p. 340. 

*The material referred to is in the committee files. 
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S. 1670: MATERIAL REQUESTED FrRoM BUREAU OF LAND MANAGEMENT, 
OCTOBER 28, 1959 


Page 72, line 21: This request can be answered only in general terms as com- 
plete statistics covering total workloads of the Anchorage Land Office were not 
maintained prior to 1958. For the purposes of this report, fiscal year 1957 has 
been selected as a beginning since this was prior to the discovery of oil on the 
Kenai Veniusula and from our records appears to be a year of normal activity, 

During fiscal year 1957 a land-office staff of 16 persons closed 4,929 cases. In 
fiscal year 1958, a period of intense oil and gas activity, a total land-oflice staff 
of 33 closed 18,319 cases. In fiscal year 1959, a year which ushered in statehood 
for Alaska with all its attendant publicity and consequent upsurge in interest in 
Alaska ou a nationwide basis, a staff of 40 land-office employees closed a total of 
15,494 cases. 

The variations in case output per employee for the 3 years shown are due 
largely to a combination of the following factors: Production lags caused by 
extensive training required for new employees; difference in complexity of 
indi\idual case types; prolonged suspensions of adjudication actions on certain 
types of cases; improved adjudication practices employing “assembly line” 
methods for “mill run” cases; and the greatly increased tempo of noncase work- 
loads in the form of public-information responsibilities. The impact of the last 
element cited is graphically pointed up by comparing total workload responsi- 
bilities with case closures. For example, during the years 1958 and 1959, the 
only periods for which complete workload statistics are available, the records 
show that in 1958 individual noncase actions taken exceeded case closures by 
more than threetimes. Similarly, in 1950 noncase matters exceeded Case closures 
by nearly tive times. Total workload responsibilities in 1958 for case as well 
as honcase actions amounted to 66,040 individual actions. In 1959, this total 
amounted to 94,279 individual actions. These figures have been compiled from 
daily counts of applications processed, and individuals assisted at the counter, by 
correspondence, or by telephone. 

Although no other land oflice in the Bureau of Land Management is comparable 
to the Anchorage Land Office, due to the wide disparity in types of cases processed 
and varying complexity of adjudication proceedings, some comparison in volume 
of transactions can be obtained by reference to table 47, page 87, of the 1959 
Statistical Appendix to the Annual Report of the Director, Bureau of Land 
Management, U.S. Department of the Interior. 

age SD, line 18: The analysis of the sheets furnished with respect to Kenai 
homesteuders to determine whether any oil and gas leases had been granted on 
prior filed homesteads revealed only one instance where a later filed oil and 
zaS lease was issued prematurely over a prior filed homestead. 

The usual procedure followed is as set forth in the Solicitor’s opinion of 
January 27, 1958, 65 1.D. 389 and 43, which states in pertinent part as follows: 
“It is immaterial whether a mineral lease offer * * * is filed prior to, or after the 
filing of an application to ake homestead entry or to the initiation of a settle 
ment claim. The conflict between such a mineral application and a settlement 
claim or a homestead application must be finally adjudicated before either the 
lease or mineral permit is issued or the application to make entry is allowed. A 
lease or permit may not be issued until and unless the homestead application, 
settlement claim, or entry is inzpressed with a mineral reservation. The consent 
of the applicant, settler, or entryman to such a reservation is required.” 

In the one instance mentioned above oil and gas lease Anchorage 028714, filed 
November 11, 1956, was inadvertently issued over the lands co\ered by home- 
stead Anchorage 027942, filed October 4, 1954. At the time status was checked 
and at the time of adjudication of the oil and gas offer the homestead appeared 
to be closed due ‘to the fact that on the tract book records a line was drawn 
through the entry. It is the practice to consider the existence of such a line 
to mean that an entry is closed. Therefore, as the homestead was considered 
closed of record the oil and gas lease was issued for the subject land. 

Page 186, line 15: The query in regard to a variance in serial numbers as 
opposed to the date of filings between the oil and gas applications and homestead 
applications can perhaps best be explained by a simple explanation of the purpose 
of the serial number itself. It is merely an administrative identification number 
for control purposes and does not necessarily indicate the date and time of 
filing relationship. This information can be obtained only from the time and 
date notation on the application: “Elverta P. Ericson, A-27264, March 12, 1956.” 
Certain of the instances noted on the Kenai were a result of leases being par- 
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tially committed to a unit plan of operation. The lands lying outside the unit 
were segregated from the base lease and assigned a current serial number in 
accordance with Public Law 555 approved July 29, 1954. Inasmuch as the 
classification of the land is the determining factor as to whether or not a lease 
issued, the filing date is not of significance, see paragraph 2 of response entitled 
page 85, line 18. 

Page 195, line 18: Bureau of Land Management Bulletin No. 2, 1953 and 1957 
editions attached. 

Pages 207, 209, 210, 214, and 217 reply attached separately and identified as 
“Statement for the Record in Relation to Testimony of Lemuel J. Smith on S. 
670.” 
: Page 219, line 20: Answered by departmental letters to Senator Gruening, 
dated July 28, 1959, and May 8, 1959. 


OIL AND GAS LEASE OFFER ANCHORAGE 025849 


Page 227, line 15: The lease offer was filed by Phillip Raykovich for secs. 
1, 2, 3, and 4 of T. 7 N., R. 12 W., sixth meridian, on November 30, 1953. By 
land-oflice decision of November 14, 1958, a portion of the offer was rejected, 
a portion suspended and a lease issued effective December 1, 1958, for lands 
identified below : 

T.7N., R.12 W., sixth meridian: 


Sec. 1, lots 8 and 4,8S%SW%4,S“4NWY. 
Sec. 2, SASEY,SWYANWY,WYSWH. 
Sec. 3, lots 4, 5, 6, 7, E44SE%, SWY%SE4, containing 660.35 acres. 

The S%SWY and S%SEY, sec. 1; lots 3, 4,and SYZNW4, see. 1; and lot 7, see. 
8 are embraced within homestead entries Anchorage 027799, 031269 and 029267, 
respectively. These lands have been classified as prospectively valuable, but to 
date no mineral waivers have been received pursuant to requests therefor. Con- 
sequently, oil and gas leases inadvertently issued prematurely whereas the oil 
and gas offers should have remained suspended pending final action on the 
appeal to our request for an oil and gas waiver. 

A decision approving an assignment of the leased lands from Mr. Raykovich 
to West Central Corp. was approved by the land office January 5, 1959. Lot 1 
of section 2 was issued as amendment No. 1 to this lease on January 9, 1959, and 
was subsequently assigned to West Central Corp. 

Page 229, line 5: No oil and gas lease has been issued over the lands embraced 
in Mr. Huebsch’s’ homestead. The senior oil and gas offer has been suspended 
pending receipt of a mineral waiver, which was requested on the basis of the 
lands being classified by Geological Survey as prospectively valuable as of the 
date of final proof, June 18, 1957. Since Mr. Huebsch appealed the request for 
mineral waiver, the oil and gas lease will remain suspended until the appeal is 
settled. 


U.S. DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT. LAND OFFICE, 
Anchorage, Alaska, February 18, 1960. 


STATEMENT FOR THE RECORD IN RELATION TO TESTIMONY OF LEMUEL J. 
SMITH ON SENATE BILL 1670, 86TH CONGRESS 


HEARING HELD OCTOBER 28, 1959, ANCHORAGE, ALASKA 


Pages 202 and 203 of the transcript of the hearing in Anchorage, Alaska, on 
Senator Gruening’s bill, S. 1670, contains that portion of Mr. Lemuel J. Smith’s 
testimony concerning a conversation he had with the undersigned, Alfred P. 
Steger, of the Auchorage Land Office, lands-adjudication unit. 

This conversation, which occurred in the Anchorage Land Office in February 
or March 1959, was in regard to a land-office decision which requested an oil 
and gas mineral waiver from Mr. Smith in connection with his homestead sec- 
ond entry, Anchorage 029580. The U.S. Geological Survey had reported the 
lands contained in Mr. Smith’s entry to be prospectively valuable for oil and 
gas prior to and as of the date he filed acceptable final proof. 





1Transcript shows as Herman Hipps. 
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Upon the entryman’s request, I reviewed for him the land laws which required 
the land office to ask for mineral waivers in homestead cases where the status 
was identical to his own filing. 

Thereupon, Mr. Smith informed me that he had on file an oil and gas lease 
offer for lands which included his homestead entry, and he asked me whether 
he would receive the oil and gas lease if he signed the mineral waiver. 

I advised him that where an oil and gas lease offer is a valid filing and prior 
in time to any other offers, it has priority in obtaining an oil and gas lease if 
the lands are available. 

Mr. Smith then told me in very positive terms that his oil and gas offer was 
in order and that it was the first offer covering his homestead lands. 

I recall mentioning several times during our conversation that it is the 
first filed valid oil and gas offer that is accorded the priority for a lease under 
the mineral regulations if the lands are available, and also that all filings must 
be processed through our status unit to determine the status of the land and 
the priorities of filings. I mentioned further that when status reports for each 
type of case are obtained, homestead filings are processed by our lands-adjudi- 
cation unit, and oil and gas lease offers are processed by our minerals-adjudica- 
tion unit. 

I did not make a spot check as to whether Mr. Smith’s oil and gas offer was 
first in time of filing, because there existed a large backlog of cases of all types 
going through our status unit at the time and such a spot check would not nee- 
essarily be accurate for that reason. 

As we ended our conversation, I reminded Mr. Smith that he had the alterna- 
tive to appeal the decision requesting the mineral waiver, or to sign the waiver. 
I did not urge him to file the waiver, as his testimony seems to indicate, nor did 
I specifically state that he would receive the oil and gas lease. 

It appears Mr. Smith was so convinced in his own mind that he had the prior 
filed oil and gas offer, he assumed there would be no bar to his receiving the oil 
and gas lease if he signed the waiver. 

As I recall, it was a few days after my conversation with him that he filed 
the waiver, and his homestead was subsequently processed to patent by the lands 
unit. 

When Mr. Smith’s oil and gas offer was processed through the status and 
minerals units, it was determined that another valid oil and gas offer for the 
same area predated his own by several weeks. This of course, made necessary 
the rejection of his oil and gas offer. 

ALFRED P. STEGER, 
Chief, Lands Adjudication Unit. 


U.S. DEPARTMENT OF THE INTERIOR, 
BUREAU OF LAND MANAGEMENT, 
LAND OFFICE, 
Anchorage, Alaska, April 21, 1960. 


STATEMENT OF DALE E. ZIMMERMAN FOR THE RECORD IN RELATION TO TESTIMONY OF 
LEMUEL J. SMITH ON S. 1670, 86TH CONGRESS 


(See p. 206 of transcript of hearing) 
HEARING HELD OCTOBER 28, 1959, AT ANCHORAGB, ALASKA 


On August 3, 1959, Lemuel J. Smith visited the land office to discuss with me 
his possible protest to the issuance of an oil and gas lease pursuant to a prior filed 
offer embracing lands included in Smith’s homestead. This visit was prompted 
by my decision of July 9, 1959, which rejected Smith’s oil and gas lease offer 
Anchorage 040229 in part and suspended the offer for the remainder, including 
the lands embraced in his homestead Anchorage 029580, that is, lot 2, W4%NW%, 
and NW4SWx,. sec. 9, T. 17, N., R. 2 W., sixth meridian. The third paragraph 
of my decision dated July 9, 1959 read: 

“Lot 2, W%NWU%, NWSW, sec. 9, has also been included in a prior filed 
oil and gas offer Anchorage 038933. A lease has been authorized to the prior 
offeror contingent upon the filing of a bond. Accordingly, this offer is hereby 
suspended as to these lands pending final action on the prior filed offer.” 

It should be noted the Smith offer Anchorage 040229 was filed November 22, 
1957, while conflicting lease offer Anchorage 038933 was filed October 4, 1957. 
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The decision of July 9, 1959, granted Mr. Smith the right to appeal, but the 
appeal right extended only to the adverse portion of the decision, that is, the 
portion rejecting the offer to lease, not the suspended part of the offer. Mr. 
Smith in his testimony gave the impression that the 30-day appeal right extended 
to the suspended portion. 

If oil and gas lease offer Anchorage 038933 had been finally adjudicated before 
adjudicating Smith’s junior lease offer Anchorage 040229, then Smith would have 
been rejected as to the lands embracing his homestead since those lands would 
have been included in an issued lease Anchorage 038933. This is the preferred 
order of adjudicating. By the succession of events related hereinabove, Mr. 
Smith was accorded an advantage not usually granted junior applicants for a 
lease, that is, he was informed of the possible issuance of a lease on lands within 
his offer provided a bond was forthcoming from the prior lease applicant. 

When Smith came to the office to protest the issuance of oil and gas lease 
Anchorage 038933 as to lands included in his patented homestead, I informed him 
to reduce the protest to writing. I did not consult the records, but presumed that 
lessee Anchorage 038933 had not as yet filed a satisfactory bond covering the 
lands within Smith's patented homestead and that the lease had not issued. 

After Smith left the office I consulted the records and discovered that a lease 
issued July 22, 1959, effective August 1, 1959, pursuant to the prior filed offer 
Anchorage 038933 for the lands included in Smith’s homestead. This was 
proper since Smith had signed a mineral waiver as to these lands on March 16, 
1959, and the prior oil and gas lease offeror had filed a $1,000 bond on July 14, 
1959, to protect Smith’s homestead against possible damage caused by the oil and 
gas lessee. I immediately informed Smith of this finding on August 4, 1959—1 
day after he visited our office wishing to protest the issuance of any lease to the 
prior oil and gas lease offeror. 

On August 11, 1959, Smith’s offer to lease Anchorage 040229 was rejected as to 
the lands embraced in his homestead for the reason that his offer now conflicted 
with an issued oil and gas lease Anchorage 038933. The lands affected had been 
previously suspended by my decision of July 9, 1959. This decision granted 
Smith the right of appeal. 

DALE E. ZIMMERMAN, 
Chief, Minerals Adjudication Unit. 
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